Web wine sales get court test 

U.S. Supreme Court weighs whether to take up case on out-of-state sales. 
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	Chatom Vineyards owner Gay Callan is grateful for the opportunity to tap into a nationwide market through her Calaveras County company's Web site. Wine wholesalers and some states, however, are fighting in courts across the nation to block the sale flow. 
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WASHINGTON -- An unresolved constitutional conflict stands between the Chatom Vineyards of the world and their potential out-of-state customers. 

Now the U.S. Supreme Court is sniffing and swirling the controversy.

What happens next could shape the future of wine sales, particularly for the small- to modest-sized wineries such as Chatom seeking to expand direct shipments to customers via the Internet.

"It's a viable part of our business," Chatom office manager Linda Baker said. "We always promote using the Internet; it's healthy commerce."

The Internet enables Chatom to reach well beyond its Calaveras County home on Highway 4, near the storied Mother Lode town of Murphys. It also enables the 65-acre winery and others like it to bypass the wholesalers that are accustomed to serving as commercial gatekeepers.

Which is precisely why wholesalers have been fighting winemakers for years over the direct shipment idea. The wholesalers have won some, such as passage of federal legislation in 2000 permitting states to take wineries to federal court to penalize direct shipments.

Controversial when introduced, this law has since lost its fizz; in the past three years, it's never been used. 

The next big taste test could be before the Supreme Court, where high stakes demand smart strategy and tough tactics.

	


"We're preparing the battlefield for the Supreme Court," said Tracy Genesen, a Sacramento attorney who represents the winery-funded Coalition for Free Trade. When the court fight happens, though, is itself a matter of dispute. Michigan Attorney General Michael Cox is asking the court to take up a case in which a federal appellate panel struck down the state's ban on direct shipping of alcohol to customers. In coming weeks, California wineries will urge the justices to stay out of the fight for now.

Eventually, wineries do want the court to consider direct shipping.

That's one reason they have hired former independent counsel Kenneth Starr, a veteran advocate before the high court. But as Starr and other industry lawyers explained to winemakers last week at a jam-packed briefing at Yountville's swank Villagio Inn and Spa, timing can be crucial.

Before the Supreme Court takes on the direct-shipping cases, wine advocates want to build more momentum in getting state legislatures to overturn individual bans. Genesen said she also wants more legal scholarship that will help elucidate the Constitution's Commerce Clause, which is the legal basis for challenging the direct-shipping bans.

So far, federal courts have wandered all over the map in deciding whether the Constitution permits such bans.

Last month, the 2nd U.S. Circuit Court of Appeals upheld New York's direct-shipping ban. The 7th U.S. Circuit Court of Appeals upheld a similar ban in Indiana. On the other hand, the 4th U.S. Circuit Court of Appeals struck down the direct-shipping ban in North Carolina, while the Texas ban fell before the 5th U.S. Circuit Court of Appeals.

The courts that reject direct-shipping bans rely on the Commerce Clause, which has been interpreted to prohibit states from discriminating against one other. Banning shipments from out-of-state wineries is sheer economic protectionism, by this reasoning. The Federal Trade Commission, in a related assessment last year, concluded that "states could significantly enhance consumer welfare by allowing the direct shipment of wine to consumers," with consumers potentially saving an estimated 8% to 20% per bottle.

By contrast, the courts that uphold direct-shipping bans rely on the Prohibition-ending 21st Amendment, which expressly permits states to regulate alcohol sales.

"By requiring that alcoholic beverages only be sold to consumers by responsible, accountable and licensed in-state retailers, this Michigan law provides for an orderly, controlled market," Michigan's attorney general argued in his court petition. He added that the law ensures that "liquor, a potentially dangerous and frequently abused substance, is not delivered into the wrong hands."

Lawyers call such contradictory rulings in different regions a split in the circuits. It is one common reason why the Supreme Court decides to take up a particular case.

"Many courts are currently struggling with this issue," Michigan noted in its Supreme Court petition, adding that "federal courts across the nation are inconsistent" on the issue.

The Supreme Court has not yet scheduled a meeting to discuss Michigan's petition.

If at least four justices agree at that meeting, the case would be set for full oral arguments and consideration in the fall.

The reporter can be reached at mdoyle@mcclatchydc.com or

(202) 383-0006.

